
 
 

HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 30 of 2015 

u/s 376  IPC 

STATE 

Versus 

Hashem Ali  

   Accused person 

(Committed by Ms. M. Bhadani, then Ld. SDJM (M) Bilasipara in GR case No-

82/13 u/s 376 I.P.C.) 

 

Advocate appeared:- 

For the state:-Mr. T. Kr. Bhattacharya, Addl. P.P 

For the accused:- Mr. G. C. Nath  , Advocate. 

Date of institution of the case    :- 25-10-13 

Date of commitment            :- 07-02-14 

Date of Framing charge          :- 02-05-15 

Date of prosecution evidence   :- 19-06-15, 22-09-15,09-12-15, 
         17-03-16, 04-02-17 
 

Statement of accused recorded on :- 20-01-18 

Date of Argument                      :- 02-02-18 

Judgment delivered                 :- 15-02-18 
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JUDGMENT 

Prosecution Case 

1. Prosecution case as unfurled from ejahar is that on 14-10-13 at about 

04.00 pm at Bilasipara w/n-08 (Durgapur) while informant/victim was 

working in the house of  one Jagadish as labour, taking advantage of the 

same accused Hashem Ali forcefully raped her against her will. To this fact 

informant/victim lodged the ejahar before O/C Bilasipara PS.      

Investigation 

 

2. Officer-in-charge of Bilasipara police station on receiving the ejahar 

from informant/victim registered a police case vide Bilasipara police case No. 

1042/13 under section 376 I.P.C. and ASI P.K Barman was entrusted to 

conduct the investigation of the case and after completion of investigation IO 

submitted charge sheet against the accused person named herein above u/s 

376 I.P.C.    

Committal 

3. On receipt of the charge sheet, then Learned SDJM (M) Bilasipara, 

took cognizance and after furnishing necessary copies to accused person 

committed the case before the Learned. Sessions Judge, Dhubri for trial and 

Learned Session Judge, Dhubri made over the case to this court for trial. 

 

Charge 

4. My then Ld. Predecessor after hearing learned counsel for both sides 

and perusal of material on record framed charge u/s 376 IPC  against the 

accused person Hashem Ali and when charges  are read over and explained 

to the accused person, he pleaded not guilty and claimed to be tried.  

  

Trial 

5. In order to prove the prosecution charges against the present 

accused person, prosecution adduce evidence of all together 6 number of 

witnesses and exhibited 6 number of document.  PW-1 Mrs. X( victim), PW-2 

Dr. Rinku Ahmed , PW- 3 Jagadish Kalita, PW-4 Sattar Ali, PW-5 Minati Das, 
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PW-6 Pradip Kumar Barman.  Ext-1 Medical report, Ext-2 Pathological report, 

Ext-3 ejahar, Ext 4- statement of victim recorded u/s 164 Cr.P.C, Ext-5 

Sketch map, Ext-6 Charge sheet. After closure of the prosecution evidence, 

statement of the accused person recorded u/s 313 Cr.P.C. Accused plea is 

total denial, however declined to adduced evidence in support of the plea of 

denial.  

 

6.                       POINTS FOR DETERMINATION:- 

 

i) Whether accused on 14-10-13 at about 04.00 pm at Bilasipara w/n-08 

(Durgapur) at the house of Jagadish committed rape on the 

informant/victim? 

 

ARGUMENT 

 

7. I have heard learned counsel for both sides. Ld. Addl. P.P submitted 

that by adducing evidence of informant/ victim, MO and IO establish the 

prosecution charge against the accused person. Ld. defence counsel made 

submission that except informant/victim no other witnesses supported the 

prosecution case and there is delay in lodging ejahar and same is not 

explained in the ejahar. Ld. Defence counsel further submitted that victim 

made different statement in her 164 Cr.P.C statement and before the court 

on oath and therefore evidence of prosecution does not bring home 

prosecution charge against the accused person and therefore accused 

Hashem Ali entitle acquittal.      

 

DISCUSSION, DECISION & REASON THERE OF:- 

8. Prosecution allegation against the accused Hashem Ali as per ejahar 

is that on 14-10-13 at about 04.00 pm at Bilasipara w/n-08 (Durgapur) at the 

house of Jagadish accused had committed rape on informant/victim. I have 

scrutinized the case record as well as oral evidence of the prosecution side. 

PW-1 is being victim, is the star witness of this case. Now let me analyze 

evidence on record. 

9. PW-1 is the informant/victim of this case. Her evidence is that on the 

day of incident accused and she were working as labour in the house of one 

Jagadish and incident was took place on the immersion day of Goddess 

Durga. She deposed on the day of incident only she and accused was present 
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at the place of occurrence and all other persons went to see the immersion 

of Goddess Durga. On that day in the evening accused uttered abusive words 

on her, forcefully embraced her from backside, torn her clothes, forcefully 

pulled her down on the ground, pressed her breast and other parts of her 

body, removed her clothes and then forcefully committed rape on her. She 

deposed she shouted for help but nobody came and neighbouring people 

went to see the immersion of Durga Goddess. She deposed accused 

committed rape on her for two times and ran away from the place and she 

informed about the incident to one Sattar Ali of her village and to her 

husband but her husband could not help her as he was suffering from illness 

and Sattar Ali asked her to not to lodge case. She deposed she did not give 

heed to advice of Sattar and lodged the ejahar before Bilasipara PS after few 

days and delayed in lodging ejahar because she was waiting for result of 

village meeting. She further deposed she was medically examined and also 

her statement was recorded by magistrate. In cross she stated she could 

not recollect the date of incident. There are many houses near the place of 

occurrence but she cannot recollect the name of those persons who resides 

near the place of occurrence and there is a village road near the place of 

occurrence. She stated incident was occurred within the premises of Jagadish 

in an open place and at the time of incident she shouted for help but nobody 

came for help as all the neighbouring people went to see the immersion of 

Durga Devi. She stated she did not inform the incident to the owner of the 

house and no village meeting held in connection with this incident. She 

further stated on the day of incident she was working as a labour in the 

house of Jagadish and at that time the construction of varandah of Jagadish 

was not completed. She denied defence suggestion that accused did not 

commit rape on her. 

10. PW-2 Dr. Rinku Ahmed is MO of this case. Her evidence is that on 28-

10-13 at about 12.30 pm he examined informant/victim and on examination 

found the victim normal, no mark injuries are seen, as per pathological 

report, no spermatozoa is seen on the private part of the victim, private parts 

also found normal and on clinical examination victim was not consistent with 

recent sexual intercourse. She deposed there is no possibility of getting any 

evidence of rape if the victim is examined after 14 days. In cross she stated 

the victim was brought for medical examination on 28-10-13 after about 14 

days.  
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11. Evidence of PW-3 Jagadish Kalita is that at the time of incident he 

engaged some labours for construction of sanitary tank in his premises and 

accused and victim were the labours in his premises. He deposed in the 

evening both  accused and victim left his premises after finishing their work 

and after 10/15 days police came to his house and he came to know that 

informant/victim lodged the case against the accused. He deposed he does 

not know anything about the incident.  In cross he stated  at the time of 

occurrence of the incident, the construction of his sanitary tank was going on 

and the house was not started. He further stated complainant did not tell him 

anything against the accused. 

12. Evidence of PW-4 Sattar Ali is that he knows accused and complainant  

to whom he engaged as labours for digging a ditch for sanitary tank in the 

house of Jagadish Kalita. He deposed he does not know anything about the 

incident. In cross he stated the complainant did not state him anything about 

the incident. 

13. PW-5 Minati Das deposed that she knows both accused and victim 

and both were working hajira near to her house. She deposed she did not 

witness the incident and she does not know anything about the incident.  In 

cross she stated on the day of incident she was at home and did not heard 

anything at the time of incident.   

14. PW-6 Pradip Kumar Barman is the IO of this case. His evidence is that 

being endorsed by O/C Bilasipara PS he investigated the present case. After 

taking charge of the investigation he visited the place of occurrence , 

recorded the statement of the witnesses,  prepared sketch map,  sent victim 

to the Hospital for medical examination, forwarded victim to record her 

statement u/s 164 Cr.P.C  and after completion of the investigation submitted 

charge sheet against the accused Hashem Ali u/s 376 I.P.C.  In cross he 

stated incident was took place on 14-10-13 and the ejahar was received on 

25-10-13 after 9 days of incident. He stated victim told him that a meeting 

was held after the incident and on 25-10-13 when he visited the place of 

occurrence, he found Sattar Ali, Minati Das and Jagadish at the place of 

occurrence. He stated the place of occurrence was open place. 

15. Victim in her ejahar and evidence deposed incident was take place in 

the compound of Jagadish.  Victim further stated incident was took place in 

the varandah of the house of Jagadish. She stated she shouted for help but 

none came as no one present at their home due to “ Bijaya Dasami”. 

Jagadish is examined as PW-3 by prosecution. He deposed construction of his 
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house not started at the time of incident and only for sanitary tank ditch was 

made. Thus, incident was took place in the varandah of the under 

construction house of PW-3 caste a doubt. PW-3 Jagadish further deposed 

accused as well as victim left his property after finishing of their works. This 

again create doubt in the occurrence of incident as alleged by 

informant/victim in the varandah of Jagadish. When construction of house of 

Jagadish not started and only work of ditch for sanitary tank started, 

occurrence of incident in the varandah of Jagadish house is not believable 

beyond all reasonable doubt.      

16. PW-1 victim in her statement u/s 164 Cr.P.C stated that accused fled 

away seeing arrival of the two person at the place of occurrence  who comes 

to place of occurrence hearing her hue and cry. In her deposition before 

court she stated none came to place of occurrence as none was present 

though she made hue and cry. PW-5 is the neighbouring resident of 

Jagadish. PW-5 stated she did not hear any hue and cry and she was present 

at that time at her home. Thus, evidence of PW-1 is contradicted by the 

evidence of PW-5. PW-1 victim made contradictory statement in her 164 

Cr.P.C statement and before the court on oath. During her statement u/s 164 

Cr.P.C she stated presence of neighbouring people at their home and their 

arrival at the place of occurrence but during her deposition at the time of trial 

she stated as nobody was present at their respective residence so none came 

to the place of occurrence though she made hue and cry. It is not believable 

that all the neighbouring residents with all their family member left their 

home to see immersion of Goddess Durga. Thus, statement of PW-1 is not 

acceptable beyond all reasonable doubt and it appears that victim changes 

her statement to suite her case and therefore, her testimonies not derives 

confidence. 

17. PW-1 stated she disclosed the incident before Sattar Ali. Prosecution 

examined Sattar as PW-4 but PW-4 Sattar Ali  on oath before the court did 

not state that victim told him about the incident. Sattar stated no incident 

was disclosed by PW-1 to him. Thus, statement of PW-1 on this point not 

corroborated by PW-4 Sattar and therefore PW-1 statement that she 

disclosed the incident to Sattar is not believable beyond all reasonable doubt. 

18. Medical report is exhibited as Ext 1 by the prosecution. In column no.-

09 brief history of incident, victim narrated the incident to doctor. As per said 

narration on 14-10-15 at 04.30 pm accused close her mouth and fell her in 

the ground but she can able to resist herself. The man want to close her 
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mouth by giving her Rs. 4000/- as bribe but she reported to public.  Before 

doctor she did not narrate that she was raped by accused. She was medically 

examined by doctor on 25-10-13. Thereafter, on 29-10-13 she made 

statement before the Magistrate u/s 164 Cr.P.C. In her statement u/s 164 

Cr.P.C she stated arrival of nearby people at the place of occurrence accused 

run away and before court she stated none appeared as there was no 

neighbouring resident of place of occurrence present at their homes at the 

time of incident. In her 161 Cr.P.C statement she stated that she washed her 

wearing apparel. Thus, shown that victim changes her statement at every 

stage and therefore her statement called for corroboration. Here upon 

perusal of statement of other PWs, it is seen that victim did not reported 

incident to PW-3 Jagadish, PW-4 Sattar as claimed by her and PW-5 was 

present. Thus statement of PW-1 victim is not corroborated by other piece of 

evidence and her evidence is self-contradictory on material point. Therefore 

her testimonies not believable beyond all reasonable doubt. 

19. According to IO place of occurrence is open place near road. 

According to PW-1 informant it is inside the premises of Jagadish and 

incident was took place on the varandah of house of Jagadish and it is open 

place. But at the time of incident , construction of Jagadish house was not 

taken up. Jagadish at that time only engaged labour to ditch for sanitary 

tank. It is the prosecution case that incident was taken up on broad day light 

in the open space inside the premises of Jagadish on the day of “vijaya 

Dasami”. It is the statement of victim that people of the locality went to see 

immersion of Goddess Durga. So thus, some person who had proceeded to 

see the immersion site may witness the incident of rape as it was took place 

near road in open area. But prosecution case is not that. Jagadish deposed 

victim as well as accused who worked for ditching sanitary tank in his 

premises left his premises after completion of their works. Thus, prosecution 

case is covered with dark cloud and under such circumstances the 

prosecution case against the accused is not believable beyond all reasonable 

doubt. The statement of victim under above facts and circumstances not 

believable beyond all reasonable doubt and her evidence alone is not 

sufficient to book accused under the prosecution charge.     
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20. Thus, coupled with the above discussions, I have come to my 

judicious finding that prosecution failed to bring home charge u/s 376 of 

I.P.C against the present accused person Hashem Ali beyond all reasonable 

doubt and he is acquitted from the charge of section 376 of I.P.C and is set 

at liberty. 

21. Bail bond of accused person will remain stands for next six (6) 

months u/s 437(A) Cr.P.C. 

22. Send back the GR case record to the learned committal Court with a 

copy of the judgment.  

23. Given under hand and seal of this Court on this 15th day of February 

2018 at Bilasipara.  

 

 

 

 

      (Smti S. Bhuyan) 

                 Addl. Session Judge, Bilasipara 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III.  
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APPENDIX 

 

PROSECUTION WITNESS:- 

 PW-1 Mrs. X (victim),  

 PW-2 Dr. Rinku Ahmed,  

 PW- 3 Jagadish Kalita,  

 PW-4 Sattar Ali,  

 PW-5 Minati Das,  

 PW-6 Pradip Kumar Barman 

 

PROSECUTION EXHIBIT:- 

 Ext-1 Medical report,  

 Ext-2 Pathological report,  

 Ext-3 Ejahar,  

 Ext 4- Statement of victim recorded u/s 164 Cr.P.C,  

 Ext-5 Sketch map,  

 Ext-6 Charge sheet 

  

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 

(Smti S. Bhuyan) 

Addl. Session Judge, Bilasipara 


